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The Unknown Legacy of the 13th Amendment

Abstract

On January 31, 1865, Congress passed the 13th Amendment, declaring slavery illegal in the United States. Or
so it seemed. The second line of the Amendment, and the most oft unknown, states that slavery can still be
used as a form of punishment for crimes, and this practice became widely used as a part of southern backlash
to Reconstruction Era policies. After the end of the Civil War, many southern states struggled with rebuilding
their infrastructures and government systems. In order to avoid falling into more debt, many of these states
turned towards the convict lease system, which claimed that the state prison could lease out its convicts to
local companies, usually in industries such as mining, lumbering, and railroad building, to not only house
prisoners inexpensively but also regain the means of labor they had with slavery before the Civil War. By
adopting the convict lease system, southern states were able to earn revenue and control the suddenly free
black population of the South, and with the development of black codes, these states were able to legally
disenfranchise African Americans up until the 1930s when Alabama became the last state to abolish the
convict lease program.
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Editors note: We recommend reading this article from the African American Intellectual History Society about
the impact of the 13th Amendment on mass incarceration. This post by Danielle Jones was written before the
AAIHS article was published and is part of a larger conversation about the 13th Amendment, and we
encourage our readers to engage in productive and civil dialogue in the comments.

By Danielle Jones 18

On January 31, 1865, Congress passed the 13" Amendment, declaring slavery illegal in the United
States. Or so it seemed. The second line of the Amendment, and the most oft unknown, states that
slavery can still be used as a form of punishment for crimes, and this practice became widely used as
a part of southern backlash to Reconstruction Era policies. After the end of the Civil War, many
southern states struggled with rebuilding their infrastructures and government systems. In order to
avoid falling into more debt, many of these states turned towards the convict lease system, which
claimed that the state prison could lease out its convicts to local companies, usually in industries
such as mining, lumbering, and railroad building, to not only house prisoners inexpensively but also
regain the means of labor they had with slavery before the Civil War. By adopting the convict lease
system, southern states were able to earn revenue and control the suddenly free black population of
the South, and with the development of black codes, these states were able to legally disenfranchise
African Americans up until the 1930s when Alabama became the last state to abolish the convict
lease program.

Many historians and history textbooks will say that the 13" Amendment was passed to abolish
slavery. While this sentiment is true, there is more behind the reasoning than traditionally taught.
Many in Congress believed that slavery was detrimental to white laborers in the South because slaves
were seen as a long term investment, and white laborers were unable to make advancements because
slavery was less expensive in the long run. Therefore, by abolishing slavery, they would even out the
playing field, and whites would have more opportunities. For southern elites, the abolition of slavery
meant the loss of a major working force, and because racism had not ended with the end of the Civil
War, southern states looked to create a system that would enable them to maintain a steady work
force as they began rebuilding and industrializing their states. The states turned to convict leasing,
an idea that was not unique to the period after the Civil War but grew exponentially in the
Reconstruction Era.
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Convicts leased to harvest timber, 1915, Florida. Photo via Wikimedia Commons.

The idea of convict leasing can be traced to John T. Millner of Alabama. He originally leased slave
labor to lay railroad tracks from Montgomery to Decatur and in the 1870s began using Alabama’s
prison labor. The convicts were faced with squalid living conditions, poor or no medical treatment,
little food, and frequent floggings. In 1873 in Alabama, 25 percent of all black leased convicts died,
and most died within four months of their arrival in the mines or on the railroad. In Georgia, the
convict lease program began in 1868. Georgian politicians were concerned with not only finding a
work force that could be firmly controlled but also finding a way to control the increasing number of
prisoners without having to build another penitentiary, which they could not afford. The first 100
convicts were leased out to the Georgia and Alabama Railroad for $2,500. 16 prisoners died within
the first year over a span of eighteen months between 1872 and 1873, and Georgia earned more than
$35,000 in revenue from convict leasing alone. By the late 1870s the convict leasing program existed
in every former Confederate state.


https://gettysburgcompiler.files.wordpress.com/2016/12/convicts.jpg

Convict leasing would not have been a successful program if it were not for the compliance of the
judicial systems in the South. By enacting and enforcing so-called black codes, the white elite
ensured that there would be a steady flow of black labor into the prisons and out to the private
companies who were participating in the program. Originally, the program did not include those
convicted of misdemeanors, but by late 1870s, many states allowed for those convicted of
misdemeanors to be used in the program as well. In 1903, a black miner was convicted of gaming. He
could not pay off his fine, nor could he pay off the fees for the sheriff, the county clerk, and even the
witnesses. The total time he needed to work to pay off this fine was 114 days in the mines. He died 33
days after his arrival, crushed by falling rock. This was just one of many cases of blacks being put into
prisons on questionable charges that were supported by a flawed judicial system, a white controlled
police system, and the power of the white elite in southern states.

By the late 1900s, most convict lease programs had been abolished because of the rise of Progression
Era thinking. Knowledge of the inhumane treatment of prisoners had reached northerners, and
many southern politicians had become more progressive when it came to the treatment of blacks in
the South. Still, Alabama did not abolish its prison leasing system until 1928, and most states merely
shifted the prison population to chain gangs working on state-run projects with still very low
prospects for being released before being worked to death. Even today some of these chain gangs
exist, a product of centuries of racial injustice and legalized means of imprisoning and practically
enslaving blacks.
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